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The Position of Possession (Qabz) in Mortgage
(Rahn) Based on the View of Sahib Jawahir
and Its Comparison with the Civil Code

Hadi Shams Abadi

The present article is the result of a research process in which the author,
considering the significant position of Islamic law within Iran’s legal i
system, conducts a detailed examination of the views and theories of
the eminent jurist, Shaykh Mohammad Hasan Najafi, as presented
in his renowned work Jawahir al-Kalam fi Sharh Shara’i al-Islam, :
and seeks to compare these theories with the regulations of the Civil i
Code. In this process, notable contradictions and differences between
Sahib Jawahir’s opinions and the legislator’s approach are observed, i
which are especially evident in at least three key areas.

One of the most important differences concerns the issue of possession
(qabd) and its effect on the validity of a mortgage contract. Relying
on jurisprudential foundations and careful reasoning, Sahib Jawahir !
is of the view that gabd is neither a condition for the validity nor
for the bindingness of the mortgage contract, and that the contract
can be concluded even without actual possession. Accordingly, he
believes that not only is mortgaging debts and usufruct permissible,
but the absence of qabd does not affect the essence of the contract.
This perspective is contrary to the position of the Civil Code, as i
the legislator, by explicit reference in Articles 772 and 774 of the
Civil Code, stipulates possession as a condition for the validity of a i
mortgage contract.

Given the serious incongruence between the Civil Code’s perspective and
the social realities and contemporary needs—especially regarding
modern transactions and new financial systems—it appears that i
reconsideration and revision of these two articles, moving towards
the acceptance of Sahib Jawahir’s view, is an undeniable necessity.
Recognizing qabd as a condition for the validity of mortgage contracts i
not only faces practical challenges but also restricts the effectiveness
of this institution in many of today’s economic and legal interactions.

Keywords
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