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A Jurisprudential Reassessment of Guardianship
(Wilayah) in Family Formation with Emphasis
on Contemporary Normative Transformations
Seyyed Hassan Davood Al-Mousavi'

In the contemporary era—an age in which many grand narratives and social constructs
have lost their traditional definitions—numerous well-established juristic rulings
have undergone changes in their initial formulation. This phenomenon reflects
the inherent dynamism of Islamic jurisprudence and the role of time and place in
legal determination. Wilayah (guardianship) is one of the most frequently invoked
concepts in Islamic jurisprudence, and the necessity of its re-examination within :
the atmosphere of modern social transformations is undeniable.

This study investigates the status of the guardian (wali) in the formation of the family
within the framework of Imami jurisprudence. With a focus on the concept of
wilayah and its legal-juristic dimensions, it analyzes the foundations and scope of :
this institution. The central questions addressed here are: To what extent can the
conditions under which a ruling on guardianship is issued affect its limitations? :
And if the subject of wilayah—such as the marriage of the legally incompetent—
exists within a social context fundamentally different from that of the era of the
Lawgiver, can the original ruling or its scope be altered? Through historical :
examination and analysis of textual evidence, the study suggests that guardianship
in marriage is an imda’1 (approbative) ruling grounded in the rational customary
practices of the time of legislation. In this regard, two approaches to approbative i
rulings are examined: (1) the view that the Lawgiver did not intervene in rational
custom, such that when the custom ceases, the subject of the ruling is nullified; :
and (2) the view that the ruling itself was legislated with the essential role of :
the prevailing custom, such that with its transformation, the ruling also becomes
subject to change. :

The research employs a descriptive-analytical method, drawing on juristic sources :
as well as relevant legal documents. The findings indicate that guardianship over
the legally incompetent—particularly in cases of child marriage—was accepted
by the Lawgiver as an approbative ruling. According to both aforementioned
approaches, shifts in social structures and the transformation of rational customs
in modern times have called into question the necessity and effectiveness of certain :
applications of guardianship, especially in marriage. The study concludes that the
role of the guardian in family formation requires reconsideration, recommending
a redefinition that integrates maslahah-oriented reasoning with the changing :
contextual conditions surrounding rulings of guardianship in marriage. :

Keywords
Wilayah; Marriage; Child Marriage; Approbative
Ruling (hukm imda’1); Rational Custom (‘urf "uqala’1);
Historiography.
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